A crop rever;;gs',mand it would
equate supply to meet our
) the developing countries in
umstances..

contention is true that

: : did,

_pue a.utomobﬂes, shoes or athing sults is
t relevant. Ar
ectéd by the”
B big production llke

, .. For example\
l‘lce vlelds fn Bangladesh are only 53 per-
. of the world average and 24 percent ot

fpr, yelopment snd for peace.
i we must mpre sh,grp]y focus our aid
_ yprograms on food production, rural credi

xceedlng pro-

he,. ..8lx years and
19 qulation increa.sing by 70 to 80 mil~
n,_each year, he world _food situation is .

omxsing new inltiatlve tg jpt;rease
1 food  production—first proposed in
1974 at the World Food Conference in
-Rome—is the ,Intexnatxonal Fund,_For. Agri
Sepltural Develgpment

nea.rlz $1 billion—to _be,
three years—have been
These. funds are to be furnished

, s, 804, the developed

ia, 804, other ol prorting coun-
tributing to the Fund, along

‘estern Europe. The Con-
A1l Becretary Kissinger's
s pIedge in his September UN speech that the
~ny Eg!;ates woul conmb m: 31!200 muuon

) 59;9 hﬁﬁ& Ioans f.Q!‘ Iihls purpose
e thal J;he U5, contribution was

R # T
ted out in the May
L e.situation of these
ntinies 40 he. grim, with hun-
3 f.people living on or below
3 g ns g_f bl ysica.l subsistence.”
Ve

QEIBLQLQ&JLQMI leadership
- opld and_our own,self jnterest. .
Fadasodore M, Hesburgh, President
Dame, Vplversity declared. .

: ment we can see ":Hat isolated 1.ves of ahun-

‘Tood security-—here and abroad.

G0 r own produgers through cheap
. @m,poncies, This means using our food, not
a1 oercion, but as a tool

-~ ~1eally controlied organizgtion based on

« «from Palmiro

" the Italian Communist Party in no

- -other serious tetalitayian trick imposed

. Jport the Jocal chapters of the Communist
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stant ﬁow of funds has been pr ov1ded for
-the organizational work of the Ifalian
Communist Party in particular in Bo-
logna and other areas where the Com-
munist administration is already streng.
To facilitate this channeling of funds
for the Communist operations the party
_organized trade organizations for rela-
tionships with Eastern Europe. The tm}

X A nhe come of these agencies is plainly part of -
g;fy %L; :mgc.arigt( lf?ﬁ;f}dpéﬁ?md us of ¢ the operational fund of the party. No

Today we face the challenge of food In= ~other political party in Italy, or for that
security—whether we like it or not. We live matter any place in the Western World,
in a dmngerous world--like it or not. It is hgg g steady income from the enterprises
estimated that b 1985, developing countries and agencies dealing in export-import
may face a focod defleit of 856 m:llion tons. or industrial investment asbroad. This
" "We need to respond to that stark reality | duty” i d the Ttalian indust
~by shaping a pokicy which can lead to greater uty” Imposed on the ry

when dealing with Eastern Europe is now
the primary source of financial strength
of the Communist Party of Italy which
cannot be compared in any way with the
‘occasional and very irregular assistance
given to the democratic parties of Italy
by Western Europe or the United States.

-Indirect pressure from the trade
unions is another source of power of
the Communist Party. The Communist-
controlled unions are now the strongest
unions in Italy. They exercise enormous
pressure on the private enterprise sec-
tor by the constant threat of strikes and
disorders. But the real day-to-day in-
fluence is accomplished by the direct im-
.pact of local trade union committees
which force the business leaders to take
actions which comply with the interests
of the Communist Party.

This is the way the press in Italy be-
came leftist to about 80 percent: It is
not because publishers or editors-in-
chief have gone left, but because the
local union committees force the edi-
torial policies of the newspapers to sup-
port and popularize the Communist
Party in the country. The Communist
Party is being pictured as a democratic
force compatible with the pluralistic so-
clety that Italy is today.

The highly organized and centrally
controlled trade union movement of Italy
very effectively paralyzed the economic
life of the country by strikes. Those are
political, not economic strikes, but they
cost the Italian economy billions of man-
hours in recent years. The Communists
developed in the country a very high de--
ee of irresponsibility among the work-
ery, Italy has the highest rate of indus-
trial absenteeism in the world and the

" “diince would be fiocked by Indifterence to the
“reeds and desirés of the vast majority of the
human family.'”

We have an obligation, in developing a
food policy, to Jack beyond our own produc-
ers and consumers. Ultimately, our decisions
will have a major impact on the political
stability of the fcod deflcit nations.

" Ouir natlon is ot an island. 'We do defend
on other countrics for many rew materials.

“%e have both 2 great opportunity and a
mponsibility. I piedge my best effort to this
e A g ; s

ITALY’E; ()PENING TOWARD
- COMMUNISM

Mr. THURMOND. Mr. President, many
Senators share with me my dzep concern
bout the political situation in Italy
ich can bring Communists into the
ian Govcrnment this month I am

w3 8 gradual develbpment
very little to do with the dem-
ss us we know it. The Italian
-Communist Rarty is a very undemocrat-
_the Soviet prineiple 01' “ceniralized de-

operation are exactly
the same as they ara in the Soviet Union,
with the line of autd¢ratic party bosses
‘Togliath{ to ILuigi Longo
and the presen!. aggressive leader, Hen-
rico Berlinguer decided ik closed “polit-
buro” manner.
.. The party itsclf is run in\sirictly dis-
ciplinary fashicn. It is agair organized
.on a professioral full-time kaMs as are
the party’s organizations in thd, Soviet
Union, Poland, East Germany,
other Communisi country. In this

compares with other politica! parties
Italy which are loosely organized politi~
cal organization:s typical of zll Western
democracies. The Italians themselves call
the Italian Comimunist Party a typlcally

Ton-Ttalian, strictly disciplirarian sys-
tem which operates within the Italian
democratic socicty under completely for-
eign principles. ‘The Itallan Communist
Party is a foreign party, influenced and
controlled from outside. The elaborate
system of financial support has been tied

to the economir exchange between the
-~ Communist countries of Bastern Europe
.and Italy

is econom.c mterdependency “be-

tween the exchange in Italian trade and
Andustrial retaticnships with the Com-
munist world, and the financial growth
-of the Ifalian Communist Party, is an-

“erately wéskened the economy and the
ability of the Government to run an
ent. Their purpose is to
into the Government.
alitarian methods of
by the Communist
ntrol of the Gov--

These stnctly
the unions are us
" Party to defeat the

The general misconcey Qion is that the
Communist Party is usi democratic
methods to achieve influence and voliti-
cal power in Italy. But, in redli
levels of life—education, indus
merce, politics—the Communists
Ing totalitarian, dictatorial, cendrally
controlled methods of operation to\ge‘i

a;
will

‘on the body of [talian politics. In order
_to promote trade with the Soviet Unlon,

Ttalian industry and commerce must sup-~

Party and the Communist trade unions.

stroy the democratic soclety of Italy,
On, the basls of this arrangement a con

reate conditions_under which they
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be lnvited to participate In the govern-
ment,

Such participation of the Communist
Party in the Itallan Government will oh-
viously jeopardize the effecilveness of
NATO operations in the Mediterranean
Sea and will make the entire northern
flank of NATO defenses an open book to
Boviet intelligence. The consequences of
this development for the freedom of
Western Europe cannot be overestimated.

WHY PIOUS EVASION OF THE
BRIBERY ISSUE?

Mr. PROXMIRE. Mr. Presideni, ihe
jead editorial in this morning’s New
York Times properly describes the first
report of the President’s Cabinet level
tagk force on bribery as ‘‘Plous Eva-
sions,”

The report, which is contalned in a
letter to me from Becretary Richard-
son, is inadequate in several respects.
While rhetorically condemning bribery
in the strongest language, the Richard-
son report falls to recommend that we
outlaw bribery. According to Secretary
Richardson, we should not oullaw
bribery by American companles over-
seas because it might present enforca-
ment problems.

Mr. President, criminal law en’orce-
ment is never easy, but we outlaw mur-
der, we outlaw armed robbery. And we
outlaw certaln activities by American
citizens even though they may take
place abroad, like antitrust violations,
securities fraud, tax evasion, and the
like.

Second, the Richardson report racom-
mends that American cormpandes dis-
close any bribes to foreign officials. but
wants the disclosure made to the De-
partment of State or the Department of
Commerce, and not to the SEC. These
are precisely the two departments that
have shown the least interest in com-
bating corporate bribery-~that have
been the most protective of corrupt =l-
lies abroad and corrupt corporations at
home. And further, Mr. Richardson
recommends that the filings be kept
secret up to a year. The Richardson
panel seems to want to keep the SEC
out of the enforcement process because
the SEC is the one agency that has
shown some spine.

If the Richardson task force is serious
about o disclosure requirement, the dis-
closures should be made to the 8EC
The State Department and the Com-
merce Departinent do not have the en-
forcement machinery to check on the
accuracy of the filings and to punish
companies that make incomplete or
misleading fllings. The SEC does Fur-
ther, enforcement of a tough disclosure
law will not be any easier than enforce-
ment of a direct prohibition. The Rich-
ardson panel’s idea that the disclosure
approach will be easier to enforee than
criminalization is true only if they take
the company’s word in every Instence
and never check on the accuracy of the
diselosures. I hope that is not what
Secretary Richardson has in mind.

While the adminilstration’s belated
recoghition of the need for legislation
represents some progress, the proposed

S

legislation is, in the words of the Times,
a plous evasion. We need both a direct
prohibition and a workable disclosure
requirement, with the dlsclosyres made
to the BEC and to the public. T ask un-
arimous consent to have the Times edi-
torizl printed In the REecorn, together
with Secretary Richardson's letter.
There belng no objection, the editorinl
ang letter were ordered to be printed
in the Recorp, as follows:
[From the New York Times, June 18, 1978]
Prous EvasionNs

Pollcing bribery in international commerce
15 ©O easy task, but the business community
and public have a right to more than has
been heard so far from President Ford's task
fores on payoffs and other questionable pay-
ments by United States corporations-abroad.

The first report of this Cablinet -level group,
headad by Comimerce 3ecretary Elllat Rich-
ardson, correctly singles out the requirement
for public disclosure as the most effective
inhibition against such dubious—if well-
established —business practices. Neoither the
payor nor the reciptent of a bribe s normally
interested in having the transaction become
public knowledge. It need hardly have taken
two and a half months of high level study
to arrive at this concluslon.

The President and his study group became
distressingly vague when moving into ques-
tions of how and to whom such disclosure
is 40 be made and, more important, what
menns the Govermment would establish to
pry the required information out of a reluc-
tant business concern. By leaving disclosure
ultimately to the discretion of the firm, the
Fedoral Goveramant would only leave an In~
viting loophole for those few corapanies that
chosse to regard bribery ps a necessary fact
of thelr business 1ife.

The Administration’s resistance to stronger
measures cotlid even be taken by some con-
cerni, and thelr overseas connections, as a
greau light to business as usual. In the murky
reains of trans-national wheellng and dealing,
1 {akes more than morsl exhortations to
curd the flow of cash.

Alternntive legislaticn pending in the Sen-
ate wouid deolare bribery by American busi-
nhessos 8 criminal offense, wherever 1t occurs.
Asaltiedly difficult to enlorce, such a first
step might at least give pause, anlongside er-
fective disclosure requiraments: for sny
businessman wishing to do so this could be
cited st reason enough for refusing ques-
tionable payments—whatever may have been
pasl practios and expectations.

The Administration argues that an out-
rigit ban on these paymsent: could put
American business at a competitive disad-
valtage with exporters of other nations
which have not yet absorbed this country’s
poat-Waotergate scruples. To thils, Senator
Proxmire, sponsor of the Senate bill, retorted:
“Most of the forelgn bribes revealed thus far
invoived American companios competing with
Aniericeli compandes for thia sanie business.'

e SECRETARY OF COMMERCE,
Washingion, D.C., June 11, 1976.

Hon. WinLiant PROXMIRE,

Chairman, Committee on Banl:ing, Housing
and Urban Afairs, U.S. Senate, Wash-
ingtor, D.C.

3EAR SeNaTOR PROXMIRER: In testifying be-
fore vour Committee on April 8, 1979 I prom-
el W provide yod withh commants on your
proposed legisinbion concerning guestionable
carperate payments abroad. As that time,
the Tack Poree on Quesilonable Corporate
Payments Abroad had just been crested (on
Mersh 31y, In order to allow ths Task Porce
time to perform relevant preiiminary anal-
velg of the issues Involved-—and with the
schedule of the Congrese also in view—we
apreed Lhat thess commenis should be pro-
vitied by Juue 1. On May 18, you graclously
agreed to my request that the June 1 date be

- [ D
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changed to June 10 This letter provides
comments in accord with our agreement.

Your bill, 8. 3138, amends the Becuritie3
Exchange Act of 1934 and the Securities Ac:
of 1938 to require dliclosure of certain for-
eign payments and t> provide for criminal
proseciuition of payments made to infiuenc:
actions of foreign governments.

8. 3133 would require each issuer of a secu-
rity reglstered with the Becurities and Ex-
changé Commission {SEC) to report to the
SEC all payments in excess of $1,000 made
to: (1) representatives or employees of for-
eign governments; (ii) any foreign politicatl
party ¢r candidate fo: foreign office; or (ifi
any person retained to assist with obtaining
or maintaining business with, or influencing
legislation cr regulations of, a foreign gov-
ernimeht, 8. 3138 requires that such reports
be made publicly avallable and that they
contaih a siateraent cf amount, purpose and
the name o the reciplent of each payment

In sddition, 8. 8133 would amend the
Securities Act of 1883 to allow the BEC to
inittate, prosecute or appeal criminal actions
against issuers who use the mails or any
instruimentslity of interstate commerce to
pay or ngree to pay or give anything of valuz
to a foreign government official, agent or
representative ¢f such official or to any for-
eign political party or candidate, for th2
purpose of Inducing such individual or party
toc use his or its influence with a foreign
government “to obtain or maintain business
for or with ths issuer or to influence legis-
lation or regulations of that government.”
Purther, 8. 8133 would make unlawful any
payment made in & manner or for a pur-
pose which is illegal under the laws of th:
foreigr. government kaving jurladiction over
the transaction.

In commenting upon your bill, this letter
discusses the followinyg:

(1) The Questionable Payments Problera

{2) Relevan{ Current Law

{3) 'The Cturrent Administration Approach
to Trenptment of the Problem

{4) Alternative Approaches Which Might
Supplément the Current Administration
Approach

{8) Recornmendations with Respect to the
Need for Additional Legislation at this Time

{8} Conclusion

(1) 'The ¢uestionable Payments Problem—-

As you know, the Task Force 1s chargel
with responsibility for policy development
and not with responsibility for investiga-
tion. ‘Ongo.ng investigative responsibilities
rest with auditing agoncies (e.g., the Defensa
Contrect Auditing Agency), the Intern:.i
Revenue S:rvice, the S8EC, and the Depart-
ment of Justice—upon whose work the Tasz
Force has drawn in its attempt better to
understand the character and scope of the
problem.

It is clear on the basis of information a -
ready st hand that the *‘questionable pay-
ments problem” is, ir. fact, real—i.e, that:

A significant number of America’s major
corporations, in thei: dealings with forelgn
governments, have enzaged in practices which
violated ethical anc in some cases legal
standerds of both the United States and for-
eign countries,

To earry out these practices, certain Amer -
can corporitions have falsified records, Hed
to awtiitors, and usel off-the-books “slush”
funds.

In some cases, improper foreign paymen's
have been unlawfully deducted as ordinary
and necessary business expenses for U.S. ir-
come TAX PUrposes,

In the case of 2 number of major corpors.-
tions, employinunt of improper business
practices ahroad has coincided with past ii-
legal political contributions in the United
States. (Some allege that a major area of
abuse involves the possible direct connec-
tion between guesticnable payments abroad
and {Diclt domestic payments.)

“The provlem” is, of course, a set of proh.-
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“ 7
petty “eorruption.” So-
“facllltating” payménts are,
efient In "a number of less

veloped they are often
ctilfurally,” ,. Bocepted ‘as &

a

“underpeaid

“means of T

~ufact of ably to
lesser extent—in many de ed countries.
" The problem of “compétitive hecessity.” It

‘18 frequently argueéd tHat American firms -

‘are required to bribe In ordér to “out-
compete” foreign compétition. (While this
‘hypothesls may be Valid, no substantial evi-
“dence to support this hypothesis has, as yet,
"heen presenited to the Task Force. Iri sevefsl
-engep; payméhts have been made to inter-
mediaries, ‘but have not been transmitted to
“the interided governmental decision makers.
‘In & number of queStionable paymerits
: eaises—especlally those irivolving sales ‘of
“military and commercial aireraft—payments
“have been made 7ot to “out-compete” for-
‘etgn competitors, bt Tather to gain an edge
- over Siher U.8. manufacturers.)
 :iThe problém of extortion. In some In-
gtandes, improper payménts have been ex-
~torted from U.S. compaties by corrupt offi-

‘elalg”dr agents purporting to spesk for such

T officlals. i . ) )
_% 1-The problem of adverse effect on forefgn
: Telations. 'Thé manner of disclosure of allega-
.. ttons regarding past praétices, the sibstance
~of the allegations révealed, afid ih some cases
; the practices themselves, have had ‘adverse

- - tmpact on the political and social fabric of ~

- gountriés friendly to the United States—and
bave, thereby, adversely affected U.S. for-
< elgn relations. ’ o
. - The problem of adverse impact ot multi-
{ nationa] corporations. ExXposire of the qués-
- tiphable payments problem has exacerbated

" concerns about multinafionals’ accontabil-

ity to the national legal constraints’of both
;home and foreign “host” countries, It has
. ralsed the level of concern that such enter-

. prises have the capacity to conduct inde-’

. pendent foréign pollcy inctuding the suborn-
ing of host country polttfcal and govetnment-
. al processed. Increased” anxlety régarding
- ganitinationals’ legal and political accounta-
_ bility could lead to national and interna-
: tiongl “packlash” in the form of laws or
- regulations which could seriously handiéap

: such enbe?rlses with resulting deteriment
nited States ecohomy, to world com-
the pattern of world develop-

nstitutions, Reévelationg'o? questionable pay-

. ments—with off-book actounting—may have
updermined, to some degree, investor con-
. fidence in the adequacy of regiilatory mech-
" anisms intended to asslire the provision of
essary for the hoilest and
taY miarkets. The

stionable behavior
¥ atypicil—that most
ng have conducted
ifizens” The SEC
“that "ai least 95 corpora-
C e% possible questionable or
. And the SEC would sug-

ions attach

f:

“distinguish-

fgue that the

al scope of ‘thie problem 1s -~ ' .
gnificanitly greater than ~'tac
“been voluntarily re- W
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report, 1.e., thg’e: fheentive Tilly to disclose
“yolintarily” Kas arguably been high.
Otheérs afgue that the pattern of voluntary
disclosure to the SEC has shown corpora-
tions to have Teen less than wholly forth-
comlng—thet In many instances additional
‘Tnvestigation has shown initial disclosures
to have heen inadequate. Some note further
that SEC tepdr-ting requirements have not
reached those ésmpafileg whose counsel have,

‘on’ 6né ground or another, alvised against

“disclosuire.

In short, the extent to which disclosures
to date do or do not fully represent the scope
of the problems remains in dispute. It is the
current view of the Task Force and the Pres-
ident that the cverwhelming majority of U.S.
co¥porations do conduct themselves as good
citizeris—and that they are to some extent
now the victims of a public mood which al-

“leges guilt-hy-mssociation.
More definifive delineatlon of the precise
“dimenslons of the questionable payments
problem must pwalt fTurther investigation by
corporations investigating themselves with
“$he approvil oF the SEC and the courts (the
“Gulf model”), by the IRS wkose intensified
“reéview'Bf the problefm I8 in its Initial stages,
‘ by the Federal Trade Commission, and by the
Department of Justice.
It 18" clear, however, that the mnature of
the problem—and the extent of the problem
as revenled to date—are sufficient to justify
the remedial measures already under way and

seérious’ cotisidevation of possible additional
measures. - ’ T

(2) Relevant Current law—

The discussion which follows in sections
(a)—(d) outlines current law and in gection
(e) ahalyZes s suffictency for the task of
“deterrihg futiire Improper payments by

American firms abroad.

‘(&) Securities Laws—~

The secitritiss laws are designed to pro-
~tect investors from misrepresentation, decett,
“and other Traf:dulent practices by requiring

public disclostire of certain information per-
taining to the issuers of securities. Such dis-
closure” 1§ dcérmplished, first, through the
mechanism of a registration statement
which is req:ired “to be flled with the

SEC as a precondition to & public offer-

ing of securities pursuant to the Securities

‘Act of 1933, 15 U.B.C. § Tia et seq. (1870),

the *'1933 Act;"” and, second, through the an-

nudl #nd 6thet perfodic reports and proxy
materials reqtiired to be filed by registered
compsailes with the SEC pursuant to the Se-
“euritiés Exchraiize Act of 1034, 15 U.S.C. § 78a
" et séq. (1970), the “1834 Act.”
* "There 1s'ng kpecifié réquirément that gques-
_tlonable payments to foreign officials be dis-
" closed "In tegliration statéments filed pur-
"suant”to the 1933 Act or in the annual or
" periodic réports or proxy materials filed pur-
suant to the 1932 Act. However, in addition
to the speeifi¢ instructions and requirements
‘incident to each of these filings, the SEC re-
quires the diiclosure of all material infor-

mation concet aing registered companies and -
of all Information nécessary to prevént ather -

disclosures mae from being inisleading, e.g.,
17 CFR. 5§ 230408, 240.12b-20, 240.14(a)-
9(a) (1975). Thus, facts concerning question-
" able paymenti are fequired to be disclosed
insofar as théy are miaterlal. T
" Materiality as béexi defined by the SEC
as Tinditing The inTormation required “to
‘those ‘matters as to which an average pru-
" dent Tnvestor otlight reasonuably to be In-
‘formed beforé purchasing the security regls-
“tered.” Rile “i05(1), 17 C.F.R. §230.405(1)
(1975}, ThHe terfality of any fact is to be
" ‘assé i -4 :to the ccurts, by deter-

1ether 8 réasonable mian would at-
afice Tto it] .. . in determining

" question.
’ "suﬁplléd.).:

This, of course, ericompass

P
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Fact % 7 5KicK i ressonakle and objective
contemplation might affect the value of the
corporation’s stock or securitles . . . [Cita=
tion omitted.]” (Emphasis supplied.) Thus,
material facts include not only information
disclosing the earnings and distributions
of a company but alse those facts which
affect the probable future of the com-
pany and those which may affect the
desire of investors to buy, sell, or hold the
company’s securities.” SEC v. Texas Gulf

“Sulphur Co., 401 F.2d 833, 849 (2d Cir. 1968).

Alternatively stated, the test is whether “. ..
a reasoneble man might have considered . . .
[the information] important in the making
of [his] decision.” Afiliated Ute Citizens V.
United States, 406 U.S. 128, 153-54 (1972).

The courts have not yet addressed the is-
sue of whether amd under what circum-
stances questionable payments made by a
U.S. corporation to foreign officials would be
material information which should be dis-
closed publicly! Thus, the SEC, through its
enforcement program and its voluntary dis-
closure program, has been the sole arbiter
as to the materiality of such payments.

The extent of the Commission’s activitles
with respect to both foreign and domestic
payments and practices has created a great
deanl of uncertainty as to how the materiality
standard applies to improper foreign pay-
ments. The SEC has not issued a release con-
taining disclosure guidelines on thls subject
to date. However, in a report submitted to
your Committee on May 12, 1976, the SEC
-has given some guidance as to lts current

“position (“Report of the Securlties and Ex-

change Commission on Questionable and Il-
legal Corporate Payments and Practices).
In this Report, the SEC takes the position
that guestionable or illegal payments that
are sienfficant In amount or that, although

“not sipnificant in amount, relate to a sig-

nificant amount of business, are material
and required to be disclosed. Other question-
able payments may also be material, accord-
ing to the Report, regardless of their size or
the significance of the business to which they
relate, Thus, the Report indicates (at page
15) that: *. . . the fact that corporate offi-
cials have been willing to mske repeated
illegal payments without board knowledge
and without proper accounting raises ques-
tions regarding improper exercise of corporate
authority and may also be a clrcumstance
relevant to the ‘quality of management’ that
should be disclosed to the shareholders.”
Moreover, even If expressly approved by

_the board of directors, the Report states (at

page 15) that “. . . a questionable or iltegal
payment could cause repercussions of an unh-
known nature which might extend far be-
yond the question of the significance either
of the payment itself or the business directly
dependent upon it"—and for that reason
might have to be disclosed. .

(b) Tax Laws—

Section 162(c) of the Infernal Revenue

1 The conviction of a director and chief
executive officer of a company for bribing
U.S. public officials has been held to be a ma-
tertal fact which should have been disclosed.
Cooke v. Teleprompter Corp., 334 F. Supp.
467 (S.D.N.Y. 1971).

2In addition to its regular enforcement
program, the SEC has established special pro-
cedures for registfants séeking guldance as
to the proper disclosure of questionable for-
eign payments. These procedures, frequently
referred to as the “voluntary disclosure pro-
gram,” provide a means whereby companies
can seck the informal views of the Commiis-

“§lofi’ cohéefhiing the #ppropriate “disclosure

‘of certain matters. The progr:
‘to éncourage publicly-owied
discover, disclose, and terniina
ntary basis, fhe making of

payments and related Impropé

3
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Code provides that bribes and kickbacks, in-
cluding payments to government officials,
cannot he deducted in computing taxable
inecome {f the payment (wheraver made}
would be unlawful under US. law il madie
in the United States.

The principal mechanism for the detection
of improper deductions is the corporatc in-
come tax return and, in the casz of foreign
‘subsidiaris and affillates, certain informa-
tion returns. Criminal and civil sanctions
may be applicable if an improper payment
is deducted from earnings.

The Internal Revenue Service (IRS) does
not routinely require taxpayers to furnish
information as to the payment of bribes or
kickbacks However, In August 1¢75, the IRS
issued guidelines to its field examiners pro-
viding technigues and compllance checks to
ald in the identification of schemes used by
corporations to establish “slush funds’ and
other methods to circumvent federal tax
laws. In April and May of 1678, additionnl
instructions were lssued focusing on [llegal
daeductions of questionable payments to for-
eign officials abroad. The IRS i3 row engaged
In investigating hundreds of the nation's
Iargest. compeanies regarding possible im-
proper deductions of such payments apd
related tax improprieties.

{c) Antitrust Laws-—

The antitrust laws may have an lmpact
on improper payments in a varlety of ways
Depending on the factual clrcumstancer, an
fmproper payment could viclate Sections 1
or 2 pf the Sherman Act, 18 USC. §§1, 2
{1970} SBection 8 of the Federal Trade Comn-
mission Act, 15 U.S.C. §45 (1970) the “PTC
Act”; or Section 3(c) of the Clayion Act, the
so-called hrokerage provision of the Robin-
son-Patmsn Act, 16 UB.C. §18(c) (1870).

As 8 general rule, an American cOrpota-
tion which pays a bribe to gain favorable
legislation abroad, or to facilitate a sale at
the expense of a foreign competizor, will not
be in violation of the UB, antltrust laws
On the other hand, payment of a bribe by
one UB. company to assist its nales at the
expense of another US. compary may well
be an unialr method of competition within
the meaning of Bection 5 of the FPI'C Act
A conspirncy among two or three U8. com-
panies to bribe a foreign official to-keep an-
other U.8. company out of an OVersess mar-
ket would probably violate Section 1 of the
Bherman Act; however, it is not clear thut
an improper payment involving cne firm and
one government official can constitute a con-
spiracy for the purposes of this section
Bribes paid by one company for the purpose
of monopolizing a forelgn market might vio-
1ate Bection 2 of the Sherman Act.

Section 2(c) of the Clayton Act prohiblt
the payment of commissions or other allow-
ances, except for gervices actually rendorsd.
in connpection with the sale ¢f goods in
which either the buyer or seller 15 engaged
in commerce (including commer:ze with for-
eign nations). Bection 2{c) cncompsges
commercinl bribery and bribea of state gov-
ernment officlals to secure business at the
expense o U.B. competitors. Although there
do not appear to be any Sectlon 2(c) cases
involving dealings with forelyn govern-
ments, the statute might be applicable o
the payment of a bribe by a U.8. corporstion
to a foreizn official to assist it business at
the expense of ita U.B. competitor.

(d) Criminal Btatutes and Other Laws—

Present federal law does not prohibit, por
se, bribery or simllar questionable pracices
Hy American companies or persons with re-
spect to foreign officials, compar:ies, or per-
gons in furtherance of commearclal gala.
However, criminal or civil liability may at-
tach from collateral false reporting practices.
Most particularly, false statemenss filled with
federal agencies may constitute a violation
of 18 U.8.C. § 1001 (1970) or other specialized
false statement statutes. Relevant provizlons
are summarized below:

{i} The Export-Iraport Bank of the United
Btate: {Eximbank). Certificates prepared by
American firms whose goods are purchased
with Export-Import Bank loans must declare
any ¢ommissitons, faes, or other costs above
and beyond the actual value of the goods
sold wiich constitute any part of the con-
tract prioe. Several cases of possible fraud
have recetitly been referred to the Criminal
Fraud Section of the Department,

{1} The Aprency for International Develop-
ment (AID). Under the Foreign Assistance
Act, 2 UHBC $2390 (1970, AID makes
loans of bard currency avsilable to forelgn
courdries for purchase of American com-
moditles for importation. An American ex-
porter who makes s sale under this program
must flle & supplisr's certificate with AID
certiiving that no kickbacks or comsmisstons
were paid. AID officials compare contract
price: with current market prices and ocea-
slonally discover discrepanpcies requiring legal
action, inctuding referrals to the Department
of Ti=tice for possible fraud prosecutions. It
has been held that & concealment of im-
proper payments in AID forms constitutes a
violation of the federal statute making it un-
lawfu! to conceal any matter within the
jurisdiction of any United States depart-
ment or agency, 18 UB.C. § 1001 (1970). U.S.
v. Olin Mathieson Chemical Corporation, 368
F.2d 525 (24 Cir. 19€6).

(iiiy State Department Export Licenses.
Registered dealers may sell for export items
on tks U5 Munitions List provided an ex-
port ticense is obtained from the SBtate De-
partment (22 C.P.R. § 121-2%). The applica-
tion yorms for such licenses require that the
cost be lsted, but without & breakdown. The
Inter-wutfonal Becurity Assistance and Arms
Export Control Act of 1978 (which was vetoed
on Nay 7, 18768, but then reintroduced in
sltere4 form as 8. 3489 and H.R, 13880) would
add & new provision to the Foreign Military
Salea Act, 32 U8.C, ¢ 2751 et seq. {1970), ‘o
require reports to the Becretary o! State,
pursuant to regulations issued by him, con-
cerniny potitical contributions, gifts, com-
missions and fees patd by any person tn order
to aocure sales under Bectlon 23 of the For-
eign Military Sales Act. No such payment
couid be reimbursed under any U.8, procure-
ment contract unless (¢ was ressonable, allo-
cable to the contract, and not mads to some-
one who secured the sale In queastion through
improper influsnce. Similar reporting re-
quirements would be regquired with respect
to commerclal sales of defense nrticles or
defene services licensed or approved under
Bection 38 of the Forelgn Military Sales Act.
All irformation reported and records kept
would be avatlable to Congress upon request
and to any authorized U.8. agency. It should
be noted that even at the present time, the
Deferse Department requires dis:logure of
all fers and commissions pald in the sale of
miiitary equipment pursuant to ths Foreign
Military Sales (FMB) program. False atate-
ment:s made pursusnt to theso disclosure re-
guirements would sonstitute possible viola-
tions of 18 U.8.C. § 1001 (1970).

fiv) Becurities and Exchange Commission.
‘The Tallure to report in corporate financial
statements filed with the SEC bribes and
kickbnoks to foreign officials or governments
may constiiute criminal fraud. However, to
fall {:: that category under present law, the
error; or omissions must have a material
effeot on the financial picture of the com-
pany 8s a whole as presented by the report.

In conjunction with viclations in ail of
the foregoing areas, depending on the facts
of a particular case, additional charges may
be appropriate for conspiracy, 18 TB.C. § 3T}
(1970), mail fraud, 18 U.B.C. § 1341 (1970),
or fraud by wire, 18 U.B8.C. §1343 (1870).
Purthermore, attempts to circumvent or de-
fest « regulatory system designsd to ensure
the Integrity of a government program may
constilute a conspiracy to defraud the United
Btates.
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{e) Analysiz—

The following analysis addresses the issue
of whether new iegisintion is required to
deal wity improper corporate payments or
whether the laws and regulations described
above are, taken together, suficient to de-
ter such practices. Another way to state the
question is whether the company that would
conslder the making c¢f an improper pay-
ment—or the forelgn oificial that would de-
mand one-—will be deterred from doing 8o by
the existing laws and regulations.

The dimensions of the improper payments
problem suggest, to some, the singular in-
effectiveness of existing laws and regula-
tions. On the ouher hand, some argue that
the past failure of deterrence may be a func-
tion of insuficiently vigorous enforcement
of existing suthorities. My personal assess-
ment is that even the most vigorous en-
forcemer: of existing law would not be an
adequate solution to the problem, and that
the shortcomings of existing law are the
result of statutorvy snd jurisdictional limita-
tions rather than of erforcement pollcy.

It is ciear that the provisions outlined
above are insufficient to deal adequately
with the questionable payment problem. In-
deed, the requirements of the SEC are the
only ones which. a3 & practical matter, de-
sorve detialled copsideration. For ease of
presentarion, it may be useful to discuss first
the laws and reguiaticns of lesser signifi-
cance.

With respect to taxation and antitrust,
both systems are theoretically applicable
to all US8. corporations dolng business
abroad but only to the oxtent that the mak-
ing of & questionable payment also results
in a violatlon of certain statutory prohibi-
tions.

The tax laws only reach those transactions
in which a gquestionable payment is deducted
as 8 business expense. If a company making
an improper payment does not take a de-
duction, the only source of potential liabil-
ity erises from the maintenance of “slush
Tunds” to circumvent federal tax laws gen-
erally. Although the IRS could require re-
porting of questionabls payments, the in-
formation obtained could not be disclosed to
the public because of the confidentiality of
tax administration. Moreover, the mission
of the IRS in the area of questionable pay-
ments sbroad is to administer and enforce
the tax law. All of the procedures and pro-
grams which the YRS bhas adopted, or might
adopt in the future, are designed to accomp-
lish that central objective-—the enforcement
of the tax statutes.

The antitrust laws are generally inapplic-
able to an improper payment unless it can
be shown that there 13 an anticompetitive
effect on U.S. forelgn commerce, for example,
where a bride is paid tc exclude the product
of a U.S. competitor or to monopolize & for-
elgn market. There also exist substantial
constraints to the justifabllity and enforce-
nbility of applications of antitrust laws to
forelgn transactions. These include tradi-
tional legal doctrines regarding sovereign im-
munity of foreign governments and compul-
sion by foreign governments and considera-
tion of comity between nations.

The Eximbank, AID, and FMS programs
only apply to coropanies taking advantage of
these particular programs. Moreover, none of
them at the present time requires public dis-
cliosure. They are designed merely to ensure
that the CGovernment does not ald in the
financing of questionable payments. In the
case of {he FMS program, pending legislation
{as notetd above) would provide for disclosure
to the Congress but, in any case, it would
still be limited to companies making sales of
military equipment. Thus, as a practical
matter, these programs taken together affect
the actions of & limited number of companies
doing business abroad and the FMS program,
through it disclosure requirement (assum-~
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3t the néw YeBidlation), is
& -wHich contains s detérrent element.
& geveral reasons why the BEC
Girenieits may be inadequate

e payments. First, they only
T{c csMpanles; 1.e,, to companies
jes registered under the 1934
e OMPBEHTES “mgking public offer-
d.” théy oy apply to the extent
Torinble payment is “material.”
“riile, they do not require
ATAES of recipients of ques-
\g 4 “Foufth, they are not de-
o pFotéct “adequately the interests

a1d be served by new legislation.
h ({TIEy 6% the SEC disclosure
st B¢ exarfiined in some de-
mission ttself believes that

uire sufficient ~disclosure of questionable
-'ﬁhgﬁiéﬁtﬁ afid’ that any remaining problem

rengthening the corpo-
Tate Hn " ttihg syStem. - -
¢ Piyst, with réspect to the coverage of the

SEC program, ‘there dre at’ present approxi-
mately 9,000 ¢oiporations, rot all of which
o business abroad, which regularly file doc-
irdents with the Corimission. On the other
i, ‘Y6 BOMS 50,000 U.S. exporters
n gdditfonal number of US. firms
Hiisiness abréad which do not export

United States. Indeed, some of the

D O
B
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gbroad are v
gubject to thé SEC disclosure requirements.
$fecond,” the Commisslon’s authority to

ulre Alsclostirs 18 1inited in that a ques-
%oilabje‘ 9] {mén‘t‘must be reported oniy if
1t 18 “matérial.” On page 16 of its Report, the

¢ sets forth thé View €that any payment,

o 'i"‘i‘al‘d’fé’ss"of amount; MEY 1e “material”’ be-

3

¢anige 1t ¢anlead to

) “lead 1 “repercussions of an
finknown natlire' of refiéct

3 on the quality
or mtg’%rity of manageriefit. This very broad
¢ohcept of materiality is at substantial vari-
ance with other recent discussions of ma-
terlality Py the SEC. For Instance, in facing
the issue ‘Whether a company is required to

- poport unlawful discrimifation in employ-
t, the SEC stated—in a release issued

les n 0!
¥ #“The Comnilsston’s ‘experlence over the

‘years 'in proposing and franiing disclosure
_'Fegitirements has not led it to question the
- basic decision of the Congress that insofar

dg Investing 18" concefnéd the primary in-

terest of investors 1s ecofibriic. After sall, the
rincipal, it not thé only Teason, why people
invest their money In securitles is to obtain
8 ret ety of othiér mctives aré prob-
Bbly present h the 1nvestraent decislons of
pumeérous investors; but the only common
gbhre&a is the hope for & fatisfactory return,
pnd it 18" to this that a distlosure scheme

Antended to be useful to all must be pri-

‘marily addressed.” Freerfan, “The Legallty
“’bt the SEC’s' Mansgemént Fraud Program,"”

3B 1895, 1301 (March 1978).
g ¢ £ ‘Feledge the Comnilssion stated
there is 1o distinguishing feature
‘which would Justify the Eingling out of equal
employment from mong The myiiad of other
Bocial matter: ‘which Investors may be In-
s1¢ then listed 100 s6-
Which investors may

Rich, presuimably,
er sé. gtated not long
fmafl Ray Garrett: = ° °
if you require disclosure
law against bribery or

the ground that
matérial per se, we may
jlaln that other illegal

colduet ‘the” Tildpaltty itself 1s of “conse-
quence—regardiess of the nature of the of-
fense and of its esfect upon the value of the
stockholder's investment. Indeed, with re-
spect to questionnble payments, it does not
even appear
they are actually itlegal, that 18, whether sub-
ject to indictment by prosecuting authorities
in the United Sta:cs or abroad. The Commig-
sion’s enforcemen b policy in thigs area, how-
ever laudable, may be based on tenuous legal
grounds. At the very least, given the extent
of the Commission’s enforcement activity,
there is a good pwnssibility that the matter
will be presented o the courts,

The remarks of former SEC Chalrman Gar-
rett underscore ihe fact that the Commls-
sion’s policy is a Tunction of its composition
at any particular time. New Ccmmissioners
may be disposed ‘o take different interpreta-
tions. Thus, evei. assuming the legality or
propriety of the views espoused by the present
Commission, it is uncertain whetvher this will
continue to be 8¥C policy. There may be vir-
tue In a legislative scheme which does not
depend for its vinbility on the ccntinued zeal
or militancy of itz administrators.

Third, the SEC does not require disclosure
of the names of the recipients of questionable
payments, and i¢ is hard to see how 1t could
do so, at least in most cases, even under the
most expansive :nterpretation of the mate-
riality doctrine. The SEC Report states that
while, in some cases, disclosure of the iden-
tity of the recipient might be important to
an investor’'s understanding of the transac-
tion, more frequently his identity may have
little or no significance to the investor (at
page 60).

More generally, the SEC system of dis-
closure is simplv not adequate to the task
at hand.

The gquestionable payments problem has
gensitive and hLroad-ranging public policy
and forelgn relations implicaticns. Moreover,
it may be asked whether the SAC, in its ex-
pansive definition of materiality, has not
raised serlous guestions as to the purpose
and scope of the securities laws and the
statutory role ./ the Commission. In re-
marks delivered in Decembe: 1975, then
Commissioner £ommer urged the Commis~

gion to go slow!y in expanding the area in .

which SEC disclosure becomes a substitute
for the enforcement of other substantive
laws. In particular, he pointed out that:
«, .. Materiality i1s a concept that will
bear virtually zny burden; it can Justify
almost any disclosure; it can be expanded all
but Uimitlessly. But we must constantly bear
in mind that overloading it, unduly burden-
ing it, excessively expanding it may result in
significant changes in the role of the Com-
misslon, the role of other enforcement agen-
cles, and our ability to carry out our statu-
tory duties.” SEC News Digest, December 12,
1976.
- Whatever definitlon 1s given “materiality”
by the BEC or the courts, SEC disclosure is
designed to protect the interests of the pru-
dent investor. It 18, arguably, not an appro-
priate mechanism to deal with the full array
of national conserns caused by the problem
of questionable payments.

- (8) The Current Administration Approach
to Treatmenst of the Problem—

The current Administration approach Is
comprised of the following:

(a) Vigorous enforcement cf current law
(as summarize¢ in (2) above).

Investigative enforcement activities are
being conducted by audit agencies, the IRS,
the Federal Tride Cominission, the Depart-
ment of Justice, and the SEC. The SEC has
provided you with a Report based on the
findings of itz “voluntary program.” As
noted, the inveéstigative activities of all these

“agericies ate “&ngoing—and the product of

their investigations will continue to emerge
in ‘accord with fair and orderly legal
process, : - -

It is

s

reasongble” to conclude that the ex-

\
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; increased the atten-
tiveness of responsible enforcement agencies
in general—and that they have increased
the deterrent effect of current law thereby. A
particularly noteworthy example is provided
by the IRS’S guidelines of May 10, 1976—7re-
quiring afidavits concerning “slush funds”
and concerning bribes, kickbacks or other
payments, regardless of form, made dlrectly
or indirectly to obtain favorable treatment
in securing business or special concessions;
or made for the use or benefit of, or for the
purpose of opposing, any government, polit-
ical party, candidate or committee.

(b) Pursuit of international agreements.—

We anticipate endorsement of a code of
conduct for multinational corporations at
the coming Organization for Economic Co-
operation and Development (OECD) Min-
jsterial Conference later this month. The
Code will include as agreed declaratory
policy the following language:

“Enterprises should:

(1) not render and they should not he
solicited or expected to render—any bribe or
other improper benefits, direct or indirect, to
any public servant or holder of public office;

(ii) unless legally permissible, not make
contributions to candidates for public office
or to political organizations;

(1i1) asbstain from any improper involve-
ment in local political activities.”

Ambassador Dent has asked the General
Agreement on Tariffs and Trade to take up
the guestionable payments 1ssue, as called
for in Senate Resolution 265. The resolution’
proposes negotiation in the Multilateral Trade
Negotiations of an international agreement
to curb “bribery, indirect payments, kick-
backs, unethical political contributions and
other such similar disreuptable activites.”

‘The U.8. has ndicated that negotiation of
such an agreement is a matter of top,

priority.

Most significantly, the U.S, proposal for
negotiation In the TUnited Nationgs of a
treaty on corrupt practices was made on
March 5 at the second séssion of the UN Com-
mission on Transnational Enterprise in
Lima. The proposal s for an agreement to Ye
based on the following principles:

(1) It would apply to international trade
and investment transactions with govern-
ments, le., government procurement and

_other governmental actions affecting inter-

national trade and investment as may be
agreed;
(i1) It would apply equally to those who

_ offer to make improper payments and to those

who request or accept them;

) Importing governments would agree
to establish clear guidelines concerning the
use of agents in connection with government
procurement and other covered transactions,
and establish appropriate criminal penalties
for defined corrupt practices by enterprises
and officials in their territory;

(iv) All governments would cooperate and
exchange information to help eradicate cor=-
rupt practices;

(v) Uniform provisions would be agreed
upon for disclosure by enterprises, agents and
officials of political contributions, gifts and
payments made In connection with covered
transactions. '

The proposal was forwarded to the UN
Economic and Social Council (ECOSOC) with
a recommendation that ECOSOC give the is-

- sue priority consideration.

The U.S. objective is to have ECOSOC, at
its July 12-August 6 meeting in Geneva,
pass a resolution on corrupt practices which
will create a group of experts charged with
writing the text of a proposed international
treaty on corrupt practices and reporting
that text back to ECOSOC in the summer of
1977. The U.S. goal would then be to for-’
ward an agreed text to the UN General As<
sembly for action in the fall of 1877.

(¢) Further policy development and coor=
dination-
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On BMarch 21, 1876 the President estub-
liahed the Cabloet Task Foroe on Quastion-
shie Corparate Payments Abroad—wlich,
83 you knos, I chalr. Muabers of the 73
Force inchikde: The Secretary of Btate; The
Secretary of the Treasury; The Becreiary of
Defense. The Altorney General: Tho :3pecial
Representative for Trade Negotiations;, The
Director, Ofice of Managemen: and Budget,;
The Amistant to the Praesident for Economic
Affairs; The Assistant to the President far
Natienal Securily Affairs; and The Exicutive
Director, Counedl on Internaticusl Becnomdc
Policy.

In establlshing the Task Force, the I'resi-
dent, said:

“Although the Federal Govermment .s ¢ L1-
rently faking & number of international and
domestic steps in an attempt to deal vith
this preblem, I believe that s coordibmted
program to review these effor.s and to ex-
plore additional avenues nhould be under-
taken In' the Interest of ethical conduct
in the interuational marketplace and the
continued vitality of our fzee entrprise
system.”

The President directed the Task Foree zo
coordingte further policy deveiopment ern-
cerning the questionable paym.ents pros;en:
and to provide the President with Luterim
status reports and a final repori beforv the
end of ihe calendar year.
X The full Cabinet Task Force has met fur

times—most recently, yesterday, wita inhe
President. Staff groups have prepared i1:-te:im
analyses of: current knowledgs as to the
characler of the problem; pending legisintive
initintives; poasible alternative leglilative
initiatives; pending international initistis es;
and possible supplementary international
initiatives. We bave consulted with s wids
range ol business representatives, legal ex-
perts, concerned US. cltizens and forelgo offi-
clals—and, Y should note, 1% is clear taat
there 1s a wide range of differing opinions
within and smong these Broups.

The comments which follow reflect Lo
thinking of the Task Foree as develored ito
date-—except In those inst where I aule
my personal views or the spacifi: declstons of
the President.

{4) Alternative Approaches Walch Might
Supplemant the Current Acministzalion
Approack—

‘There are three brosd categouries in rein-
tion to which possidle supplementary inftia-
tives may be comceived: (a) further acmin-
istrative initiatives within current law; (b}
further international inftistives; mnd (c)
Turther U S. Tegisiative initistives. These caze-
gorles, o course, ate not pmmtuslly exciu-
sive—aithough alternative npprosches witl-
in sach category may be. |

Within the first category, I iaclude {he
stepped-up emforceinnt activities to which I
have referred. In addition, the Task Porce is
now examining the need for changes in Exec-
utlve Branch administrative opersting pro-
cedures end guidelines.

But the basio premise from which I kaow
you start Is that current !aw is not su k-
cient—a premise with which, ss note¢ aid
qualided In (2) above, we would concur

In our view., the ultimats legal bagls 1or
adequately addressing the questionabie ey~

ments problem must be an internatiomal
treaty along the lines proposed by the Untted
Btates at the seconil sesslon of the UN <om-
mission oa - Tramsnational Boterprises tn
Lima. A treaty Is reguired to make the “crian-
inalization” of foreign bribery fully enforce-
able—for. In the absence of Toreign cooper-
ation, 1t would be extremely dificult, and in
‘many eases immpossible, for 7.8, law enforce-

ment oficlals and m&enu:l'genmnts o oe’

assured of dccé® to rel evidence. A
treaty is also regulred to treat the actioas of
Torelgn a: well as domestic partios to & ques-
tionable transaction. And & treaty is required
to assure that all natiens, and the compoting
firms of aiffering nations, are treated on the
same basia,

However. a realistic sassessment of prospects
ot international actlon would aave to sug-
sebs that 14 is probable the desired Interna-
tioual sgremnent may-—4p spite of our best
eflurts—Lake & cunsiderahle amount of time
10 achleve. Intermational pruspects are, 1o
aly, case, highly wncertaln.

In order to sdvance thoe prospects of fa-
verable Intersational action with respect to
ikt T.8. propasal, the State Depsrtment has
cotrdlusied o spaclal serles of tlirect repre-
L0200 W foraign povernments.

1 am pleased to report that, in addition,
the President Las decided ic accelorate
pregross toward anointernational agreement
by direci eforts with our msjor trading part-
nets. The UL Government-—the President in
patiicular—is serious aboul. tak ing every rea-
sotasle step to schisve a rasponsible inter-
nefional apreement as quickly as possible.

Il 18 waihy respeet to U.8. legisiation, then,
tuar the guestion remains as to what else
caz &nd should be done.

‘The President and the Task Fcrce bave, as
I huve slready noted, decided that current
Juw 15 not sufficlert to deal fully with the
questionabie payments problem., However,
beiure outlining the legislative approach that
we Lave decikded upon, 1t is useful to review
tha cobsideratioas which underpln our
enanse of measures,

‘Lhere are two principal compeling general
iegidative approaches—a disclosure approach
or & crimiinal approach., While it is possible
W orasigh legisintion—ss indeed Is the case
with 8. 3133—which requires disclosure of
foreign payments and makes certain pay-
meliy criminal under UE. law, the Task
Forve hns unanimously refected this ap-
prof.ck. The disciosure.plus-criminalization
scheme wordd, by its very ambition, be In-
sifective, 'The existence of criminal penalties
for certain questionable payments would de-
ter hefr disclosure and thus the positive
wnlra of the dlsclosure provisions wemld be
rediced. In our opinion tho two spprosches
canpot he compatibly jolned.

The Task Fores has given considerable
scrutiny to the option of “‘eriminalizing’ un-
der U 8. law improper payments made to for-
ez officinls by Us3, corporationz. Buch legis-
istion would represent the most forceful pos-
siie rhetorical assartion by the Presidmt snd
the Congress of ovr abhorrence of such Con-
durt Tt would place business exocutives on
clenr and unequivocal noties that such prac-
tives rhould stop. It would make 1t easfer for
some corporations bo resist pressimes to make
quettioneble payments,

The Taek Force has concluded, however,
that the criminalization approach woidd rep-
resent Litt's more than a pelicy assertion, for
the rriforrement of suich a Iaw wounld be very
amfcalt if not imposstble. Buccessful prose-
cutinr of offenser would t¥picatly depend
upot witnesses and informetion beyond the
ressi. of TS, Indiclal process Other nations,
rathsr than assisting in snch prosecutions,
might resist cooperation because of coprsider-
ations of national prefarence or soversignty.
Othe- nations might be especislly offended
if vy souph< to apply criminal sanctions to
forelim-lncorporated  and/or foreign-man-
aged rubeidiaries of Ameriean corporations.
The Tark Force has concluded that unless
reasorhbly  enforcoable orbminal sanctions
wers devised, the criminal epproach would
represent poor publie poliey,

The Task Porce (Hd give serions considera-
tlon te one crimintalization scheme, whereby
the stantdards of U8, law against ofelal
bribtry would be applied to improper pay-
ments made abroad, provided the zoumtry In
whidh such  payments were rmade had
enter2d & mutua) enforcernent assistance
agretent with the United States angd had
enacted 1ts own crininal prolubitions sgainst
offictil bribery. (A review by the Task Porce
revesls that practically every couney In the
worlt! has & law sgainst officlal bribery.)
WHhil# such an approach to criminpaligation
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could he eaforceable and would eliminats
potential afromts to other nations’

soverelgnty, it would, however, apply only t.
payments made in countries willing to enter
enforcement ajreements with the T.S.—-
whose number might not be large. In addi-
tion, a8 1s the case with domestic bribery
standard, 15 would entall the drawing of
very difficult disunctions between crimipsal
paymoeits on the one hand and proper fees:
or political consributions on the other.

The Taek Force has similarly analyzed the
desirsbility of new legislation to regquire mora
systemiatic and informative reporting and
disclosare iaan is provided by current law.
The Tusk Force recognized that additions;
disclogure requlrements could expand the
paperwork Durden of Ameriean businesses
(depencing npon the specific drafting) and
that they zalght, in some cases, result ir.
foreign relations problems—to the .exten'
the systematic reporting’ and disclosure
failed o deter questionable payments anc
their publication proved embarrassing 1o
friendks governments.

At the same time the Task Force percelved
82Versl very positive attributes of systematic
disclostire. First, it deemed such disclosure
necessary Lo supplement current BEC dis-
closure. which 8 noted already covers only
issuers: of securities making “material” pay-
ments,’ and does not normally include the
name o©f the psayve. Such disclosure would
provide protection for U.S. businessmen from.
extortion and other improper pressures, since
woudd-he extorters would have 1o be willing
to risk the pressures which would result
from disclosure of their actions to the US.
public and to their own governments. It
wotld svold the dificuit problems of defining
and proving “bribery.” It would offer a mears
to give public reassurance of the essential
accounfabllity of maultinational corperations.

{3) Recommendations for Additional
Legislation-—

Based upon ahalyses of the sufficlency of
current law and of optional legislative ap-
proaches summasnrized above, the President
has detided to recommend that the Con-
gress enact legislation providing for fuil
and systematic reporting and disclosure of
payments made by American businesses with
the Intent of influencing, divectly or in-
directly. the conduct of foreign governmental
officials, At the same time, the President
has decided to oppose. as essemtially unen-
forceable, legisiation which would seek
brosd -<rimiasl prescription of improper
payments mnde i foreign jurisdictions.

The Presidant hus directed the Task Forge
to draft this disciosure legislation for sub-
misslon to Congress as soon ag possible—in
order to allow Cougressional action on the
proposal in this sesston of Congress. The
Task Fcroe kas not yet had an opportunity
to develop, nor has the President had an op-
portunity to review, cetalied specifications
far such legislation. However, it is possible
at this time to stste in conceptual terms the
basic outlines of the disclosure legislation
which I would recommend:

All Americen business entities, whether or
not they havs securities registered with the
SEC, weuld e rejuired to report all pay-
ments in excess of some floor amount, made
directly or indirectly to any person empioyed
by or representing a foreign government ar
to any forelgr political party or candidate for
foreign political office in connection with
obtaining or maintaining business with, or
influenc:ng the conduct of. a foreign govern-
ment.

Buch reports would include, at & micimum,
the smount or value of the payment; fis
purpose; and the name of the recy t.

‘These reporis wonild be required to be made
to some Executive Brarch department, such
a8 the Department of Commerce or State
and not the BEC.

The Slate Department, at its discretion
would convey the contents of such reports
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o the affected forelgn government, The re-
; orts ';gﬁldf, ”eqdmge “available “for ‘public
g{s}jeéﬂoﬁ after an “appropriate interval,

.such ds one Year, to protect proptietary con-’

cérns and to allow opportiinity for constriic-
$ive ntervention prior to public
¥ en payment.

rdin|

" gh such e-
irrent ci{minal

rican businiess éntities and

sidiaries. faflure  to “report.
~ would ap patent corporations’

and thelr e

- It is rea enit That the approach

ms 15, in a

1 g
portion of 8.8133. Our approach does diffef,

however, in af leagt_one important respéct.

As already noted, reporting would not be
made to the SEC. The BE(’s jurisdiction,
Umited to “Issuers” of registered securities,
is inadequate to the problem. Further, the
Task Force b Wit SEC would, be
‘an’ Inappropriate agency for this reporting,
which is directed at important national and
“foreign policy concerns and not simply to
Ihyéstor confidence.

= The further exten

fegue within the Task Forge, )
» In gddition to deciding tc recommend the
proposed new disclosuré legislation, the
Prosident has decided. to endorse the_legis-
,:;tiv,e approach to Improve private sector
Internal reporting and accountability first
proposed 'to your Commiftee by Chairman
Hills in. his Report of May 12 and recom-
' ended by the Task Force. That approach
Yould: . o . L "
= Prohibit falsification of corporate account-
ipgrecords; e
% Prohibit the making of false and mislead-
ing statements by corporate officials or

figents to persons conducting audits of the

dompany’s books and records and financial
erations; JR— . S

: Require corporate management to estab-

sh and maintain its own gystem of internal

accounting controls designed to provide rea-

s le assurances that corporate transac-

A

tiong are properly re-

fected on the oration’s books.
" 2For reasons suggested abave, I firmly be-
'lfeve, that_enactment of the disclpsure and

agcountability legislative proposals, as rec-
ngxended?b,y the President, will provide the
best gpproach
gg current 1 to. re

hereby. Should you or your colleagues wish,
‘I would be happy to provide further elabora-
“ton of reasons for this bellef—by whatever

means may be most convenlent to the Com-
mittee. .ol e - -
Le; de . with several summary

he above discussion:

] Jdress it The Improper actions
Rave not only disturbed foreign re-
ave caused a further erosion of

ons., Remedial, actions taken to
R insufficlent to restore_con-

t investigative and
. gobsiderable, cur-
dequate to deter im-

approach to additional leg-
atible with each other.

5

o

Jyne 16, 197pproved For REGERD

__to_contrilled foreign suhb-

disclostire

’;,,é,f} roach a‘hd: the

.Conscience Projcct. They have “adopted”

i i E -

For reaéons sté.wd, the Administration be-
lHeves the disclosure approach to be a more
efféctive and Inanageable meuns to deter-
rence. o )

“(d) Although the preferred long-term ap~
proach to eclution must be an enforceable
internationa! treaty (as propos:d by the U.S,
in Lima), the prospects for prempt adoption

< of such a tresly would, In the ordinary
. course, have to e viewed realistically as un-

likely. There is 2 need for the U.8. to accel~

erate efforts tg achleve its proposed Inter-

nationsl agreement. . .
. (e} Accordingly, the Fresider.t has reached

_the following decisions which are fully con-
_slstent with my own views:

(1) The President has decided to initiats

. special efforts to accelerate progress toward

achievement of an internptional agreement—
along the lines proposed by the United States
in Lima,

“(11) The President has decided to endorss

legislation to assure the integrity of corpo-
rate reporting systems and the accountabil-
ity of corporate officials——legislation first pro-
posed to your Committee by Caalrman Hills
in 13,5 Report of May 12.

.. (ii1) The President hag decided to propose
additional legislation requiring reporting and
disclosure of c¢ertaln payments by U.S.-con-
trolled gprporations made with the intent of
infivenc¢ing, directly or indirectly, the con-
duct of foreign government officlals,

“We know . youy share with us a conviction .

.. that what is fundamentally at stake is not

merely the impropriety of cerfain financial
transactions. Wnat is_at stake ultimbtely 1s
confidence In, and respect for, American
business, American Institutions, Amerlcan
principles—indecd, the very democratic
political values and free competitive eco-
nomic systems which we view as the essence
of our most proud heritage and our most
promising future. With this in view, we look
forward to working with you snd your col-
leagues towmrd enactment of legislation
which will best cerve the fundarnental public
interests which require a responsible solu-
tion to the questionable payments problem.
Sincerely, .
. ErLior L. RICHARDSON.

THIRTY-FIFTII ANNIVEESARY OF
THE DEPGRTATION OF 100,000
BALTIC PEGPLES TO SIBERIA

Mr. BEALL. IMr. President, June 14 and
15, 1976, marked the 35th anniversary
of the deportation of approximately 100,-
000 people from Latvia, Lithuania, and
Estonia to 8iberia and other remote re-
gions of the Soviet Union. This mass de-
portation reflected the brutality of the
Soviet occupation of the Baltic States.

I have sought to draw attention to
these atrocities in speeches on the floor
of the Senate inarking Captive Nations
Week and the independence days of the
Baltic States. On May 4, 1976, I offered
an amepdment to the “déteénte resolu~

. tion”’—Senate Resolution 406-—which re-

affirmed the U.3. nonrecogn:tion policy
toward the illegal seizure and annexa-
tion of the Baltic nations by the Soviet
Union. In addition, I have worked on a
number of individual cases ir.volving ef-
forts to reunite Maryland families with
their relatives who are seeking to leave
Soviet occupied Estonia, Latvia, and
Lithuania.

‘Mr. President, the deportation of Baltic
peoples to Siberia began sortly after So-~
viet forces occupied the three nations.
Ms. Ruta V. Svilpis, the secretary of the
Joint  Baltic American Committee has
been active in the Baltic Prisoners of
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Olgert Osenieks, a Latvian high school
student who was arrested in October of
1940. In June 1941, he was deported to
Biberia and his family does not know
what happened to him. In 1967, his
Mother received unofficial word that her
son might still be alive, To this day she
was unable to confirm the rumor.

Gunars Meierovics, chairman and Ed-
ward Sumanas, public relations director
of the Joint Baltic American Committee
have compiled additional data on the

1941 deportations and I ask unanimous

-consent, Mr. President, that this sum-

mary entitled “35th Anniversary of the
Deportation of Baltic Peoples to Siberia”
be printed in the Recorp. ’

~There being no objection, the summary
was ordered to be printed in the Recorbp,
as follows:

35TH ANNIVERSARY OF THE DEPORTATION OF
BALTIC PEOPLES TO SIBERIA

This year, about one million Americans of
Baltic descent are commemorating the 35th
anniversary of the mass deportations of Lith~
uanians, Latvians, and Estonians to Siberia
which took place on June 14-15, 1941. During
these first arrests, 100,000 persons were de-
ported to various places in Asian Siberia.
This wag done to subdue the Baltic States,
which had been illegally occupied by the
Soviet Unilon against the will of the people.

‘The Soviet government began planning for
mass extermination of the Baltic people soon
affer the conclusion of the Hitler-Stalin pact
of 1839. The clear evidence of this is found in
N.K.V.D. Order number 001223 regarding the
“deportation of anti-Soviet elements from
Lithuania, Latvia, and Estonia.” According
to data collected by the Lithuanian Red
Cross, 84,260 persons were deported from
Lithuania, 35,102 from Latvia, and 33,500
from Estonia.

Statistics on age groups and professions
have also been provided from a list of 20,974
persons. There are 1,626 infants; 2,165 chil-
dren from the ages of 4 to 10; 2,587 persons
from the ages of 10 to 18; 3,986 from the ages

.of"18 to 30 years; 7,778 persons from the ages
of 30 to 5O; 1,681 from 50 to 70 years; 427

over 70 years of age; and the remainder of
undetermined age.

The largest groups were elementary and
secondary school students: 6,378. There were
3,389 farmers, 1,865 housewives, 1,591 govern-
ment employees, 1,098 teachers, 879 workers,
622 servicemen, and 416 university students.

All of these people were loaded into freight
cars with fifty to sixty persons in each car.

‘The windows of the cars were boarded over,

husbands separated from wives, and children
separated from parents. They all were locked
in the cars lacking alr, food, and water.

The long journey from the Baltic states to -
Siberia killed many weak and sick. Some
dead children were thrown out of the cars
by guards and left by the railroad, disregard-
ing the enormous grief of their mothers.

In the following years, many other depor-
tations took place. Baltic deportees were
transported to northern Russia, western and
eastern Siberia, and Kazakhstan, They were
used for slave labor and many of them per-
ished in the mines and forests, or they were
annihilated by the cold, the starvation, and
Qiseases because they lacked proper clothing,
food, and medical attention.

Some managed to survive. A few even
reached the United States, and readily testi-
fled to the inhuman conditions of life and to
the cruelty of their imprisonment. Even Alex~
ander Solzhenitsyn in his book “Gulag Archi-
pelago” witnessed how Baltic deportees were
tortured and forced to live under inhuman.
conditions.

Four young Lithuanian girls, who were de~
ported to Siberia, have secretly written a

pra;{erbopk, which through undergrounq _
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¢hannels, xas been smuggled to the wesiern

workl. It was published in English, amd

« “Muary Bave Us."

young giris wrote: ‘“The day has
eves. Fatigue closes Iy eyes. My

feelings hhye drted up, my strength has loft

faded away, our
thoughts 've cannot
thoze who die in forelg
solation of the Church

are benumbed
... Jesus holp
Iargis without <on-
r thelr dear cne:.

departed 1n Mav of 1548, but after Yoany years
of slavery she manszged to emigredg to the
USA. She describes her deportatis frora
Lithuania in her book: “Leave your Léws io
Moscow”.

“About four o'clock in the 'morning
May 22nd (1848), I heard a krock on
Aoor. . . 1 opened the door and frove with
fear. . . There was & whole detachment of
poldiers, sbout thirty altogether, all with
heavy weapons. In the yard, 8 machine gun
had been zet wp. The officer pushrd me asida.
went into the house, and demanded my pase-
port. . . He took a letter from hi: pocket and
read {n & monotonous volce thut the tate
had decided to deport me fromi Lithuania
to other Soviet states. . . I had only & bal!
hour to prepare myself for the daportsticn
journey. Awskened by the noise, my =xn
started to cry. . . T was told that I coula take
no suitcases, but must pack everything invo
a potato sack. . .

“When the half hour wns up, Iny son, my’-
self, and our belopgings were put inte &
buggy and escorted under hesvy guard o
the neighboring village. . . Some twenty-five
families :ad been collected. . . Each family
sat on thiir sacks in a group. No one tatked.

“Soine +wo hundred families had been cel-
lected and put into trucks, each guarded hy
four Russiansoléders with guns. These trues
were nearly all American Lend-l-ease eqtln-
ment ... At first, I thought all Lithusiiaas
were being deported. . . . The viliage of An<-
stuolial was lett completely empty. . .

At the railroad station. we ware put into
cattle cars, about forty to slxty pecple to
a car. The train stood in the station at I'ape-
vezys for two full days. We were glven 2
food. . . Our tramsport consisted of sixty
cars, 5o 1t can be estimated that it contuined
about 2,400 perséne. . . The feelings of hu-
mans beings herdled into cattle cars are Un-
possible 10 describe. No one kncw where 'we
were golng or what could be expected. ..
In one car, & woman with two srabll chiidren
whose hushand wag In prison went mnd,
jumpad ‘rom the moving tran, and was
killed. . . The biggest problem I our cir was
an 83 year-old paralyzed lady. . .

After sbout Afteep days, we stopped in a
station sbout 160 miles from Irkutlsk, the
largest city In Siberia. . . We were ordered
to get out. . . We stood there for about wur
hours in o cold rain mixed with snow. The
children cried 21 the time. . .»

The deportees were placed in barracks with
broken doors and windows In crmpany wth
many thieves, apd Mrs. Armonss write; It
was tlear to everyone that we bad beer scnt
here to die.”

On starvation rations. they were ifcreed
to cut trees in the forests five miles away
from the barracks. The work norms were
very high, and they had only primitive to0ls,
The regimen for prisoners was severe Mrs
Armonas writes: “I was alway: hungry. We
were not allowed to wear shoes in Gur yomns.
We could not sit on the beds.”

Fortunately for Mrs. Armonas, Kbraahi-
chev's ampesiy rcleased her from the slave
labor camps, but there are still tens of thou-
sands of Baltic deportees tn Siberia, and teus

of thousands
graves,

The Communists murdered or deported
about 850.000 people from- Lithuania, the
total »xceeding ten percent of the population,
ang these flgures are nso the same for Latvia
and Extonla.

burded there in unmarked

INDIA'S NUCLEAR EXPLOSION AND
THF, FEXPORT REORGANIZATION
ACT
Mr  RIBICOFF. Mr. President, on

Pridey, June 11, I disclosed that the Gov-

ernment of India now pessesses B sig-

nificknt quantity of U.8.-supplied heavy

water that is not covered by the safe-
guaivs of the International Atomic En-
ergy Agency—IA®A. That means that
Inglis, which has not ratified the Nuclear
Non-Proliferation Treaty--NPT—-is free
to use this heavy water to produce ma-
teriul for its nuclear-eXplosion programs.
In fsct. there now are strong and dis-
turbing indications that India did use it
produce the plutonium for its nuclear
eNplosion in 1974 and is still using it for
uclear explosion program.

H the existence of this material, and

strong movgal and politieal pressure on
the United Sgates to join with Canada in
for the misuse of peaceful
ce,

ately cut India off from

supplied research reagtor to produce the
explosion. India
41 heavy water

sent:ial ingrecient that mak
wor b and that converts natu

the -tuff that atom bombs are
This particalar reactor, known
CIRS, produces 19 pounds of plut
a year. enough for at least one bomi of
the size that the United States drop
on Nagasaki.

But the United States had not made
public its export of 21 tons of heavy
water to India for use in the CIRUS
reactor, cither at the time of the export
in 1936, or aiter the explosion of 1974.
Two days ufter the explosion of May 18,
1874 & spokesman for the Atomic Energy
Commisslon zald there was “no reason to
believe” that U.S.-supplied materinl was
toveived. A month later, durlng a press
comgerence on June 17, Seqretary of State
Risringer said:

The India nuclear explosion oerwrred with
material thet was diverted 5ot from an Amer-
tean renctor under Americsn safeguards but
frert: 8 Canadian reastor that ¢i4 not have
appropricte snieguards,

What the Secretary dud not say was
thas the United States had exported the
henyvy wator needed to run the reactor,
and that if the safeguards on the reactor
were ‘not appropriate,” neither were the
safezunrds on the heavy water.

Bosh exporis--the reactor by Canada
ané the neavy water by ithe United

Stales—had been made subject to writ—

ten understandings that the nuclear as-
sistince would be used only for peace-
ful purposes. The United States and
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Canada 2ach hacd asserted to India prior
to Inda’s explosion that an explosicn did
not constitute 2 peaceful use. India did
not acknowledge these assertions and
went ahead with its peaceful nuclear ex-
plosion anyway. Cannda, in agreement
with the United Etates that there is no
techrdcal difference between a peaceful
nuclear explosion and an atomic homb,
imposed a nuclear embargo on India. The
United Htates did not join in the em-
bargo. Why?

The answer to that question, Mr. Pres-
ident, it not vet clezr, but it must be
clarified If we are to know whether U.S.
nuclear nonproliferation policy is suf-
ficlent to prevert the spread of nuclear
weapons, The answer is being sought by
the Senate Committee on Government
Operations, of which I am ehairman, as
part of its continuing inquiry into Ped-
erg] iIntéragency management of the U.S.
nuclear export program. The principal
agenclet involved in ruclear exports and
the Nuclear Regulatory Commission—
NRC—the Coergy Research and Devel-
opment Admiristration—ERDA—the
State Department and the Commerce De-
partment.

On May 18, the committee reported S,
1439, the Export Recrganization Act of
1976, to upgrade Federal interagency
controls over nuclear exports and non-
prolifernition policymaking. The bill was
referred for 60 days to the Joint Com-
mittee on Atomic Energy and the Sen-
ate Porrign Relations Committee.

I wish to stress, Mr. President, that
several principal provisions of the bill ap~
My directly {o the prcblems raised by the
Indian nuclear program. For example:

First, section 6¢) (2), offered by Sen-
ator GLENN, a principal cosponsor of the
bill, would renuire. that government-to-
government nuclear transfers, such as
the heavy water export to India, be li-
censed by the NRC. At present, these
transfers—inciuding peaceful exports of
weapen: -grade uranium and plutonium
to other governments—are made by
ERDA without any public serutiry.

Second. Section 5(b) would require
hat when heavy water is to be exported
cammercially—by an American company
radher than by the U.S. Government—
this\lioense, toc, would be issued by the
t. present, the authority under the

Energy Act to license the ex-
port of juclear components is being exer-
cised b&;&the Commerce Department
rather thap by the NRC.

Third. Bketion 4(n) would make the
State Depament the lead agency for
negotiating all nuclear agreements and
subsequent arfungements with other na-
tions, with thd close cooberation and
technical assistagce of ERDA. At pres-
ent, these azreemdnts and arrangements
are negotiated by €RDA, as they were
by its mredecessor agency. the AEC, in-
cluding the agreemeft to export heavy
water o India. N

Fourth. Section 7 would require the
Arms Control and Disarmament Agency
(ACDA to prepare Nuclear Prolifera-
tion Ansessment Statements on all pro-
posed nuclear agreements and on all sig-
nificant proposed exports-and other sig-
nificant arrangements made purguant to
those ngreements. ACDA’s technical as-
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